
BURSLEDON, HAMBLE-LE-RICE AND HOUND LOCAL AREA 
COMMITTEE 

Monday, 16 March 2020 

OLD BURSLEDON ARTICLE 4 CONFIRMATION DIRECTION 
REPORT

Report of the Head of Housing and Development

Recommendation(s)

It is recommended that: 

(1) The Local Area Committee approves the confirmation of the Article 4 
Direction as served on 25 November 2019;

(2) The Local Area Committee agrees that the Council shall not prepare an Article 
4 Direction to remove further householder and/or agricultural Permitted 
Development Rights at this time; and

(3) The Local Area Committee agrees that the Council shall not modify the served 
Article 4 Direction to include the land outside of the Conservation Area but 
within the Special Policy Area.  A report shall be prepared and presented to 
the Local Area Committee to consider the option of a Direction with Non-
immediate Effect in this area.

Summary

Following approval by Cabinet on 15 November 2019, an Immediate Article 4 Direction 
covering the Old Bursledon Conservation Area was prepared and served on 25 November 
2019, coming into force on 27 November 2019.  The Direction removed the right to carry 
out specified householder development without applying to the Local Planning Authority for 
planning permission.  In serving the Direction, a consultation encompassing local residents 
and landowners was undertaken.  The consultation period concluded on 13 January 2020.

This report provides a summary of the representations received through the consultation 
period and responds to matters raised by local respondents.  It sets out the procedure to 
confirm the direction and the rationale behind the recommendations within this report to 
assist the Local Area Committee in reaching a decision.

Statutory Powers

The Town and Country Planning Act 1990;
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The Town and Country Planning (General Permitted Development) (England) Order 2015

(as amended);

The Planning (Listed Buildings & Conservation Areas) Act 1990;

The Town and Country Planning (Compensation) (England) Regulations 2015 (as

amended).

Strategic Implications 

1. The proposals set out in this report support the Council’s Corporate Plan 
objective to provide an Excellent Environment for All. They seek to secure the 
appropriate level of protection for an area of the Borough which is valued for 
its attractive character and appearance, recognising the intrinsic value of the 
Borough’s heritage assets.

Introduction

2. Permitted Development Rights (PD rights) are a national grant of planning 
permission which allow certain building works and changes of use to be 
carried out without having to make a planning application. Development under 
PD rights therefore falls outside of the control of the Local Planning Authority. 
The rights set out in the legislation are the same across England and so 
inevitably cannot take account of local sensitivities. 

3. While there are some exceptions within the legislation for specifically defined 
areas that are recognised for their intrinsic value, these are limited. However, 
the legislation does enable the removal of PD rights with sufficient justification 
by a Local Planning Authority, either by means of a condition on a planning 
permission, or by means of an Article 4 Direction. 

4. Responding to concerns raised by Councillors, Bursledon Parish Council and 
local residents, the Council served an Immediate Article 4 Direction to remove 
a defined range of PD rights related to dwellings within the Old Bursledon 
Conservation Area (specifically, the provision of outbuildings/enclosures within 
the curtilage of the dwellinghouse).  The Direction was served on 25 
November 2019, following approval from Cabinet, and came into force on 27 
November 2019.  

5. The Council undertook a consultation as part of the service of the Article 4 
Direction which concluded on 13 January 2020.  The results of this 
consultation and the related findings are discussed below.

Permitted Development Rights

6. Certain works that would normally require planning permission are permitted 
by the Town and Country Planning (General Permitted Development) 
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(England) Order 2015 (GPDO), as amended. As a result, the developer 
(typically the owner of the property or land) does not have to make a planning 
application to the Local Planning Authority to seek permission to carry out 
certain building works, provided they comply with specific limitations and the 
small number of conditions set out in the Order.  More details regarding this 
legislation and its context in relation to Conservation Areas is set out in the 15 
November 2019 report to Cabinet which can be accessed at: http://ebc01-
132:8080/documents/s50026528/Proposed%20Article%204%20Direction%20
-%20Report%20and%20Appendix.pdf.  For the sake of brevity, that detail is 
not repeated here.

Article 4 Directions

7. A Direction under Article 4(1) of the GPDO 2015 enables the Secretary of 
State or a Local Planning Authority (LPA) to withdraw specified PD rights 
across a defined area.  Again, more details regarding this process are set out 
in the 15 November 2019 report to Cabinet and will not be repeated here.

8. As set out in that report, a Direction comes into force on the date on which the 
Notice is served on the owners/occupiers of the land.  The LPA then has 
between 28 days and six months from the date the Direction comes into 
effect, to decide whether to go ahead and confirm the Direction, considering 
any representations that have been received. If not confirmed within six 
months, the Direction will lapse.  Therefore, for the LPA to confirm the Article 
4 Direction in this case thereby enabling the Direction to remain in place, it 
must be confirmed prior to 27 May 2020.

9. Were the Council to decide to proceed with modifications to the served Article 
4 Direction, procedurally the Direction would have to be cancelled and a new 
Direction served.

Outcome of Consultation 

10. During the consultation period, 37 letters of representation were received 
including one on behalf of the Old Bursledon Action Group. Two further 
representations were received to expand on comments previously submitted.

11. Four respondents raised questions regarding the implications for their 
properties or prospective properties to which clarification was provided.  No 
objections were subsequently received. The remaining 33 letters expressed 
strong support or support for the Article 4 Direction and a number stated the 
hope that the Direction would be soon be confirmed.

12. In addition and in summary:

(a) 13 representations requested that the Council extend the Direction to 
cover the land within the Special Policy Area outside of the 
Conservation Area; 

http://ebc01-132:8080/documents/s50026528/Proposed%20Article%204%20Direction%20-%20Report%20and%20Appendix.pdf
http://ebc01-132:8080/documents/s50026528/Proposed%20Article%204%20Direction%20-%20Report%20and%20Appendix.pdf
http://ebc01-132:8080/documents/s50026528/Proposed%20Article%204%20Direction%20-%20Report%20and%20Appendix.pdf
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(b) 24 representations asked that the Direction be modified to include all 
land within the Conservation Area including open spaces, agricultural 
land and/or agricultural buildings;

(c) Three representations requested that the Direction be modified to 
remove additional householder PD rights.

13. Confirmation of receipt of the Council’s notification regarding the Article 4 
Direction was also received from the Ministry of Housing, Communities and 
Local Government.

Response to Representations 

Extension to Article 4 Direction to Include Land within the Special Policy Area

14. During the preparation of the Article 4, consideration was given to whether the 
land outside of the Conservation Area but within the Special Policy Area 
should be included.  This is a small area of Hungerford Bottom comprising 
approximately 40 properties (including a public house) and allotments.  

15. Government guidance around Article 4 Directions advises that their use 
should be limited to situations where this is necessary to protect local amenity 
or the wellbeing of the area. The potential harm that the Direction is intended 
to address will need to be clearly identified. 

16. The Old Bursledon Conservation Area Appraisal discusses the inclusion of the 
area of land into the Conservation Area and concludes that, while it contains 
features that make a positive contribution to the character of the surrounding 
area, it does have a mixed character and on balance should not be included.  
The plots are typically narrow with buildings located towards the front of the 
site which limits the size and locational potential for outbuildings, diminishing 
the potential for a detrimental visual impact.

17. A brief review of historic applications and PD enquiries indicates that there 
has been a relatively limited number of PD proposals and planning 
applications have generally been submitted for side and rear extensions to 
existing dwellings.

18. National Planning Practice guidance states that an Immediate Article 4 
Direction can be used, ‘where the development presents an immediate threat 
to local amenity or prejudices the proper planning of an area.  Immediate 
directions can also be made in relation to certain types of development in 
conservation areas.’

19. Given the land falls outside of the Conservation Area; and there is no 
evidence of an immediate threat to this area, an Immediate Article 4 Direction 
is not considered appropriate.  At this point, it appears the risk to the Special 
Policy Area is limited.  However, following recent discussions with Councillors, 
it may be considered desirable to undertake further assessment of the 
potential risks to the area and the benefits of serving a ‘Direction with Non-
immediate Effect’ (the process for this is set out in the November report to 
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Cabinet).  Given this land falls outside of the Conservation Area, a wider 
range of PD rights are available to householders.  The implications of this can 
also be explored and the findings presented to Councillors.   

20. In light of the inability to use an Immediate Direction for the Special Policy 
Area, it is recommended that the Immediate Article 4 Direction is not modified, 
and further work is undertaken as discussed above.

Modification of Article 4 Direction to Restrict Permitted Development Related to All 
Land in the Old Bursledon Conservation Area

21. Historically, strawberry growing was an important local industry in the area 
and has contributed to the character of the conservation area with a mosaic of 
small parcels of former strawberry growing land, most visible in the 
Conservation Area Zone 6.  A number of these areas appear to have been 
informally incorporated into private gardens and none of the land would 
appear to be currently used in agriculture as defined for the purposes of the 
GDPO.

22. Section 336 of the Town and Country Planning Act 1990 provides the 
definition of agriculture as follows:

“…includes horticulture, fruit growing, seed growing, dairy farming, the 
keeping and breeding of livestock (including any creature kept for the 
production of food, wool, skins, fur, or for the purpose of the farming of the 
land), the use of land as grazing land, meadowland, osier land, market 
gardens and nursery grounds, and the use of land for woodlands where that 
use is ancillary to the farming of land for other agricultural purposes, and 
‘agricultural’ shall be construed accordingly”

23. Part 6, Schedule 2 of the GDPO permits works related to agriculture within an 
agricultural unit (comprised of agricultural land and any dwelling or other 
building occupied for the purposes of agriculture).  Agricultural land is defined 
as ‘land which, before development permitted by Part 6 is carried out, is in use 
for agriculture and which is so used for the purposes of a trade or business 
and excludes any dwelling house or garden.’

24. There does not appear to be any land within the Conservation Area that would 
be considered to be in active agricultural use.  This view is supported through 
a number of representations received to this consultation. (It should be noted 
that ‘hobby farming’ is not an agricultural business and therefore wouldn’t 
benefit from agricultural PD.)  Landowners would therefore not benefit from 
Part 6 PD rights.  Equestrian use of agricultural land would typically require a 
change of use.  

25. Land formerly used for agriculture could be brought back into use for these 
purposes and would therefore benefit from Part 6 PD rights, provided the 
associated criteria are met.  However, PD rights associated with the change of 
use of agricultural buildings have further criteria that would need to be 
satisfied. 
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26. Further, if agricultural use of a building erected under PD ceases within ten 
years from the date the development was substantially complete, and 
planning permission for an alternative use has not been granted (within 3 
years from the date on which the use agricultural used permanently ceased), 
then the building, or extension, must be removed from the land which, so far 
as is practicable, must be restored to its condition before the development 
took place, or to such condition as may have been agreed in writing between 
the local planning authority and the developer.

27. Part 3, Schedule 2 of the GDPO allows for changes of land use to occur 
without applying for permission or by going through the prior notification 
process.  Classes Q, R and S relate to changes of use for agricultural 
land/buildings to dwellinghouses, flexible commercial uses, and state-funded 
school or registered nursery respectively.  

28. In order for a site to benefit from agricultural PD for the purposes of Part 3, it 
must be solely in agricultural use at the time the development is undertaken 
and has to have been for a number of years beforehand (the duration is 
specified in the legislation).  As stated above, in light of the observations on 
the ground, it seems unlikely that this criteria can be met on a site within the 
Conservation Area and the onus would be on the landowner to prove 
continuous agricultural use. 

29. Privately owned parkland does not benefit from householder PD rights and, 
with the exception of relevant Part 2, Schedule 2 PD rights, development on 
these sites would typically require planning permission.

30. In regards to open spaces within the control of local authorities, Part 12, 
Schedule 2 provides limited authority to carry out works on land within their 
control required for the purposes of any function exercised by them on that 
land (otherwise than as statutory undertakers).

31. It is therefore considered that sufficient protection is available for these sites 
and a modification of the served Article 4 Direction is not necessary at this 
time.  This matter can be reviewed in the future, if warranted.   

32. In addition, the guidance regarding the use of directions is very clear that;

‘…Article 4 Directions related to agriculture and forestry will need to 
demonstrate that Permitted Development Rights pose a serious threat to 
areas or landscape of exceptional beauty.’

Modification of Article 4 Direction to Restrict Further Householder Permitted 
Development

33. Appendix One of the report to Cabinet sets out the existing restrictions on PD 
rights due to the Conservation Area designation.  This control, in combination 
with the served Direction, provides a good level of protection for the 
Conservation Area.  Consideration has been given to the restriction of PD 
rights under Schedule 2, Part 2 of the GDPO 2015 which relates to works to 
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fences/walls/other means of enclosure; the formation and construction of 
access to a highway; and the painting of the exterior of a building.  

34. The erection of a wall/fence within 1m of the highway and above 1m in height 
would require planning permission which provides a reasonable level of 
protection in the public realm.  A wall/fence set back from the highway by 
more than 1m could be constructed to up to 2m in height without requiring 
formal consent, nonetheless there are relatively limited opportunities to 
introduce a higher fence as a new feature in the public realm without requiring 
planning permission.  There are some significant historic walls within the 
conservation area that make an important contribution to the character of the 
area, however the partial or complete demolition of these would require 
consent. 

35. The potential for additional means of access to be constructed is felt to be 
limited due to the existing pattern of development in the conservation area.  
Similarly, the risk associated with the painting of the exterior of buildings is 
fairly limited as a relatively small number of properties in the conservation 
area are currently painted and it is considered unlikely this is an avenue that 
the majority of homeowners would otherwise pursue. On balance, and 
considering the character and sensitivities of the area, it is not considered 
there is sufficient justification to remove Part 2, Schedule 2 PD Rights.

Financial Implications

36. The key financial considerations, including the compensation risk, have been 
set out in the 15 November 2019 report to Cabinet.  In relation to the 
confirmation of the Article 4 Direction, the cost associated with this process is 
limited to the production and sending of the notification letters and the 
publication of the notification in the press.  This figure is expected to be below 
£1,000 and will be taken from the Housing and Development budget.  

37. Planning applications that are submitted as a consequence of the Direction 
now command a fee of £206 which reflects the standard charge for 
householder applications.  

Risk Assessment

38. The risk associated with the serving of an Article 4 Direction has been 
considered in the 15 November 2019 report to Cabinet.  No additional risk is 
identified at this stage.

Equality and Diversity Implications

39. The Council has given consideration to all the protected characteristics in the 
Equality Act 2010 and the characteristic of social deprivation, to ensure that 
any potential impacts of the proposed Article 4 Direction on these groups of 
people have been considered and, where possible, mitigated. Due to the 
proposed Article 4 Direction seeking to restrict to Class E of the GPDO only 
(buildings within the curtilage of the dwelling), it is not anticipated that this 
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would affect individuals desiring to improve disabled access to an existing 
building.

Human Rights Implications

40. Section 6 of the Human Rights Act 1998 prohibits public authorities from 
acting in a way which is incompatible with the European Convention on 
Human Rights (ECHR). Various Convention rights may be engaged in the 
process of making and considering these Article 4 Directions, including under 
Article 1 of the First Protocol (Protection of property) and Article 8 (Right to 
respect for a private and family life). The European Court has recognised that 
“regard must be had to the fair balance that has to be struck between the 
competing interests of the individual and of the community as a whole”. Both 
public and private interests are to be taken into account in the exercise of the 
Council’s powers and duties as a LPA. Any interference with a Convention 
Right must be necessary and proportionate. 

41. The LPA has carefully considered the balance to be struck between individual 
rights and the wider public interest. The rights of those affected by the 
proposed Article 4 Directions have been considered under the Human Rights 
Act 1998 and it has been determined that none of the Articles will be 
triggered, as set out in the 15 November 2019 report to Cabinet. 

Climate Change and Environmental Implications

42. By serving and confirming the Article 4 Direction, proposals for 
outbuildings/means of enclosure within the curtilage of a dwellinghouse will 
require a planning application to be submitted.  National legislation and 
guidance, together with local policy ensures that all planning applications are 
tested for their resilience to and impact on the environment.  While not the 
purpose of the Direction, the ability to consider the sustainability of the 
proposals may be considered as an additional benefit to this process.  

Conclusion

43. Through the consultation undertaken in relation to the Immediate Article 4 
Direction served on properties within the Old Bursledon Conservation Area, 
support for confirmation of the Direction has been received from local 
residents.  It is therefore considered appropriate to confirm this Direction.

44. Further restrictions or a widening of the Direction have been proposed by a 
number of residents, however in reviewing the merits of these, it is 
recommended no further restrictions are imposed due to the level of 
protection already in place.  Further investigation can be undertaken to 
identify the risks to the Special Policy Area and the findings presented to 
Councillors.

ANDY GRANDFIELD
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Date: 14 February 2020
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Appendices Attached: None

LOCAL GOVERNMENT ACT 1972 - SECTION 100D

The following is a list of documents which disclose facts or matters on which this 
report or an important part of it is based and have been relied upon to a material 
extent in the preparation of this report. This list does not include any published works 
or documents which would disclose exempt or confidential information.

Old Bursledon Conservation Area Appraisal Supplementary Planning Document, Adopted 
February 2012.


